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OATHS, AFFIDAVITS AND STATUTORY DECLARATIONS (CONSEQUENTIAL PROVISIONS) 
BILL 2003 

Second Reading 
Resumed from 4 December 2003. 
Question put and a division taken with the following result - 

Ayes (20) 

Mr P.W. Andrews Dr J.M. Edwards Ms A.J. MacTiernan Mr M.P. Murray 
Mr C.M. Brown Mr J.N. Hyde Mr J.A. McGinty Mr J.R. Quigley 
Mr A.J. Carpenter Mr J.C. Kobelke Mr A.D. McRae Ms J.A. Radisich 
Mr A.J. Dean Mr R.C. Kucera Mr N.R. Marlborough Mr M.P. Whitely 
Mr J.B. D’Orazio Mr F.M. Logan Mrs C.A. Martin Ms M.M. Quirk (Teller) 

Noes (12) 

Mr R.A. Ainsworth Mr J.H.D. Day Mr M.G. House Mr P.G. Pendal 
Mr C.J. Barnett Mrs C.L. Edwardes Mr R.F. Johnson Ms S.E. Walker 
Dr E. Constable Ms K. Hodson-Thomas Mr P.D. Omodei Mr J.L. Bradshaw (Teller) 

            

Pairs 

 Mr P.B. Watson Mr W.J. McNee 
 Mr M. McGowan Mr R.N. Sweetman 
 Mr J.J.M. Bowler Mr A.D. Marshall 
 Mr S.R. Hill Mr T.K. Waldron 
 Dr G.I. Gallop Mr M.W. Trenorden 
 Mr D.A. Templeman Mr B.J. Grylls 

Independent Pair 

Dr J.M. Woollard 
Question thus passed. 
Bill read a second time.  

Point of Order 
Mr P.G. PENDAL:  My understanding is that we have actually amended or sought to amend by that vote the 
Constitution Act of 1889.  My further understanding is that such a vote requires an absolute majority of the 
House.  I do not think we had an absolute majority of the House voting in favour of the Bill. 

The SPEAKER:  I thank the member for South Perth for the point of order.  However, I do not think section 73 
of the Constitution Act refers to this type of amendment in relation to an absolute majority.  It is not something 
the Chair will rule on.  However, it is my understanding that if it contravenes section 73 of the Constitution, no 
doubt if other people wish to take other action, it may be someone else’s problem to determine, not the Chair’s.  

Mr P.G. PENDAL:  I refer to Standing Order No 201.  I have listened to what Mr Speaker has had to say.  The 
standing order states - 

When the second and third readings of a bill are required - 

There hangs the words “are required” - 

by the Constitution Act 1889 to be passed with the concurrence of an absolute majority of the whole 
number of the members of the Assembly, and are so passed, the Clerk will certify that fact on the bill 
accordingly. 

My understanding is that a constitutional majority is half the number of members plus one.  I heard Mr Speaker 
say that 20 members voted.  I would like a further ruling on that point to disabuse me of the view that the House 
does not require an absolute majority to have passed what is now an amendment to the Constitution of 1899. 

Mr J.A. McGINTY:  The member for South Perth is challenging the ruling of the Speaker.  There is no 
requirement - 

Mr P.G. Pendal interjected. 
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Mr J.A. McGINTY:  If I may make my point of order - 

Mr P.G. PENDAL:  You are not entitled - 

Mr J.A. McGINTY:  Sit down!  I am addressing the point of order.  The member for South Perth is out of order 
by standing.  He should show some respect and sit down. 

Mr P.G. PENDAL:  I am asking the Speaker to rule, not the Attorney General. 

The SPEAKER:  The Attorney General has the call.  Once again, the Attorney General is just as entitled as any 
other member in the House to have an opinion on the point of order.  It is entirely disorderly for the member for 
South Perth to stand and attempt to take the call from the member given the call. 

Mr J.A. McGINTY:  As the member for South Perth knows all too well, amendments to the Constitution Act 
1899 do not require an absolute majority or a constitutional majority, as it is sometimes referred to.  The only 
amendments to the Constitution Act 1899 that require an absolute majority are those that are caught by section 
73(1) of the Act; that is, for any Bill to amend the Constitution Act 1899 - 

. . . by which any change in the Constitution of the Legislative Council or of the Legislative Assembly 
shall be effected . . .  

I think it has been quite rightly observed that the Bill, which is about oaths and affirmations, does not do that.  
Accordingly, there is nothing in the point that an amendment to the Constitution Act 1899 requires an absolute 
majority. 

Mr R.F. JOHNSON:  In the Bill before the House that we have voted on, part 3 is titled “Constitution Act 1899 
amended”.  This Bill is amending the Constitution Act 1899.  Standing Order No 201 states, in part - 

When the second and third readings of a bill are required by the Constitution Act 1899 . . .  

If we are amending that Act - I suggest that is what we are doing -  

Mr J.A. McGinty interjected. 

Mr R.F. JOHNSON:  No.  I am not debating, I am just putting forward what I believe is a valid furtherance of 
the point of order.  I would like clarification from Mr Speaker.  The standing order clearly states - 

When the second and third readings of a bill are required by the Constitution Act 1889 - 

If we are amending that Bill, I suggest that would come into play - 

to be passed with the concurrence of an absolute majority of the whole number of the members of the 
Assembly, and are so passed, the Clerk will certify that fact on the bill accordingly. 

Under this point of order I ask whether the Clerk will certify on the Bill we are passing today that fact in relation 
to Standing Order No 201.  I am not a lawyer, but I believe that the point of order of the member for South Perth 
is valid.   
The SPEAKER:  I am also not a lawyer and I do not intend to give a legal opinion.  However, the ruling I made 
and the second point of order the member for South Perth raised is still relevant.  There is no requirement under 
Standing Order No 201 for an absolute majority for this Bill.  The numbers that have been recorded are a record 
of the vote.   

Consideration in Detail 
Clauses 1 to 37 put and passed.  
Schedule 1:  Amendments to various Acts - 
Mr J.A. McGINTY:  I move - 

Page 23, in the heading to clause 3 - To delete “1971” and substitute “1899”. 

Page 23, after the heading to clause 3 - To insert the following -  

s. 8(1) Delete “misdemeanour, and shall be punishable as if he were guilty of an 
offence under section 170 of The Criminal Code.” and insert instead —  
“ 
 crime and be liable to imprisonment for 5 years. 

Summary conviction penalty: Imprisonment for 2 years or a fine of 
$8 000. 

     ”. 

Page 25, in the Table to clause 12  - To delete “of court made by the Judges of the Supreme Court” and 
substitute “made under section 17”. 
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The amendments are of a typographical nature; there is nothing of substance in them.  The first refers to page 23 
of the Bill and a change to the year associated with a particular Bill.  The date of the Bills of Sale Act should be 
1899 and not 1971.  

Mr R.F. Johnson:  You got it wrong.  

Mr J.A. McGINTY: Yes, indeed.  The second amendment is effectively to provide the updated version of what is 
a misdemeanour for the purposes of the Act.  The final change is again a typographical change on page 25, in the 
table to clause 12 under the Public Notaries Act.  It deletes reference to judges of the Supreme Court and refers 
to the relevant section.  Each amendment is minor and of a typographical in nature.  

Amendments put and passed.  

Schedule, as amended, put and passed.  

Title - 
Mr R.F. JOHNSON:  I will not delay the House.  I say most respectfully - I am not canvassing your ruling, 
Mr Speaker - that members on this side of the House have concerns.  I am not a lawyer and you said that you 
were not a lawyer, Mr Speaker.  However, after tonight, will you give more consideration to the concerns raised 
by members on this side of the House and perhaps report back to Parliament next week?  We are genuinely 
concerned that this is not in order.  I am not canvassing your ruling, Mr Speaker.  However, it could result in a 
grave situation if we got the process wrong in this House.  

Mr C.J. BARNETT:  I support the member for Hillarys’ request.  The Opposition recognises the reality that, 
come what may, the Government could adjourn the debate and have an absolute majority and pass the Bill.  We 
are not being obstructionist in that sense.  At this point, I do not know the answer.  I respectfully suggest that 
some consideration be given to the member for Hillarys’ request and that a formal ruling be given, even if it is 
the same as the ruling you have just made, Mr Speaker, because it should be formalised - if not for only this Bill 
but for other similar legislation.  It warrants that action, if you choose to do it, next week. 

Mr J.A. McGINTY:  Further to that point of order, the Government does not intend to move to the third reading 
tonight.  There is certainly time before this Bill completes its passage for that sort of consideration to be given 
prior to debate resuming next week.  

The SPEAKER:  On the point of order, it is the role of the Speaker to make rulings in relation to procedure, not 
legal opinions or views.  Therefore, I will not be making any further determination.  I ruled in relation to 
procedure.  If someone else wishes to pursue that in a legal view, it will not be me, because I am not a lawyer. 

Mr R.F. JOHNSON:  I was not raising a point of order.  The Attorney General was “furthering” to a point of 
order.  I was not doing that at all.  I was simply raising, under the title of the Bill, the concerns that members 
have on this side of the House, to which I had alluded.  It was a simple request for a bit more information, if I 
can put it that way, not to canvass your ruling, Mr Speaker.  I would not dream of doing that.  

The SPEAKER:  The ruling you are requesting is a legal opinion, and I will not be providing that.  You may 
request that somewhere else, but I will not be doing it.  I have ruled on the procedure, and that is my role.  

Mr R.F. JOHNSON:  I was not asking you to seek a legal opinion; I do not want you to do that.  I was suggesting 
that perhaps you could give it a bit more consideration.  

The SPEAKER:  No; that procedural matter is finished.  If there are legal matters that you wish to have 
considered, they should be pursued some other way, but not through me.  

Title put and passed. 
 


